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JOHN R G BSON, Circuit Judge.

M kkel H. Stavig appeals his sixty-nonth sentence inposed after he
pl eaded guilty to possession of cocaine with intent to distribute in
violation of 21 U S.C § 841(a)(1) (1994). He argues that the district
court?! shoul d have departed downward because gover nnent agents engaged in
sentencing entrapnent during the reverse-sting operation leading to his
arrest. He argues that he was willing to accept only 10 ounces, or
approximately 280 grans, but by providing an artificially |ow repaynment
schedul e and insisting on a one-kilogram purchase, the governnent caused
himto purchase the one-kilogramquantity. He contends that the district
court should have used a ten-ounce quantity as the basis for his
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sentence under section 2D1.1 of the Sentencing Guidelines. W affirm

In 1986, Stavig received two concurrent four-year sentences for drug
convictions in South Dakota state court. Stavig sold marijuana to Cl,2 who
lived in Mam, Florida. Stavig also received cocaine fromCl. Follow ng
his 1987 release fromprison, Stavig was discharged from parole in 1989.

Stavig renewed his association with Cl in 1990 or 1991. Thr ough
1992, he engaged in six transactions, three with CI and three with anot her
person, where he received cocaine and then later wired noney in paynent for
the drugs. 1In total, Stavig wired approximately $23,500 in paynents for
an estimted twenty or twenty-five ounces of cocai ne.

In 1994, Stavig was living with his wife and children in Sioux Falls,
Sout h Dakota. At sentencing, Stavig testified that he received a call at
his honme from Cl on a Wednesday night in Decenber 1994. Unbeknownst to
Stavig, CI had becone a confidential informant for the governnment in
Florida. According to Stavig, Cl stated that he was trying to get rid of
a kil ogram of cocai ne. Stavig testified that he told CI he would be
interested in a couple of ounces sent through the mail. He stated that he
couldn't handl e a whole kilogram but he would check around. He testified
that Cl responded that he had to get rid of the entire kilogram at one
time.

According to Stavig, he spoke with CI again two days later. Stavig
suggested that CI send him four ounces of cocaine in the mail, and Cl
responded that he could not do that. After discussing a price of $900 per
ounce, the conversation ended. Stavig

2We use the term Cl because this person |ater becane a
confidential informant for the governnent.
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testified that G called his honme about a week later, but he could not talk
because his fanmily was hone at the tine.

The governnment contends that these conversations did not occur as
Stavig says. It states that C nade only one brief call on January 1, 1995
to Stavig before agents began nonitoring and recordi ng the conversati ons.
Because of technical problens, calls on January 2 and January 13 were not
recor ded. Conversations on January 4, 5, 16, and 19 were successfully
recorded by the governnment. A South Dakota DEA agent testified that Cl's
| ong di stance phone bill showed no calls to South Dakota in Decenber. No
evi dence was presented showing if C might have called Stavig from anot her
phone.

During the recorded January 4 conversation, Stavig and Cl discussed
that a courier was charging $5,000 to transport the kil ogram of cocaine
fromFlorida to South Dakota. Cl stated that the high courier fee was why
he had to take the entire kil ogram Stavig informed CI that he was
pl anning a fanmily vacation in Florida, and could get by with ten ounces
until then. d replied that he would not do ten ounces at $900 an ounce,
and he did not want to risk sending cocaine through the mail. C told
Stavig that he would talk with the courier that afternoon, but to do it for
anything less than a kil ogramwas not worth it.

Cl called Stavig again the next day, January 5. Stavig inforned Cl
that he was concerned about the large quantity of drugs. He said that he
had tal ked to some of the guys and was scared of the big nunber. One of
the guys said that he could get rid of a couple of eight balls a week, and
Stavig figured he could come up with $500 a week hinself. He indicated it
nm ght take him six nmonths to sell that nuch cocai ne. However, he was
willing to take a kilogram as long as he could get enough tine to pay.



Wil e the January 13 conversation was not recorded, Stavig testified
that he told C that he could not make a $2,000 a week paynment for the
cocaine, and they should forget the deal. Stavig testified that Cl tal ked
hi m back into the deal by |lowering the paynent anount to $1, 000 a week.

Cl had fronted cocaine to Stavig before. |In a simlar arrangenent,
Stavig had sent nore than $23,000 in noney orders to Cl. Thus, Cl agreed
that Stavig could pay over tine, as long as he was taken care of in three
nont hs, Stavig nmade a $1, 000 weekly paynent to Cl, and paid the courier
$2, 500 upon delivery. Concerned about the courier fee, Stavig suggested
that they wait until he went to Florida on vacation, and asked how ruch
cocaine would still be available in two nonths. However, after further
di scussion, they agreed that delivery would take place in Sioux Falls.

Cl placed the next recorded call to Stavig on January 16. The
parties discussed plans for the delivery of the cocaine. Cl reiterated
that Stavig nust have $2,500 to pay the courier upon delivery.

On January 19, two governnent agents posing as couriers checked into
a Sioux Falls notel room They called Stavig and inforned him where to
neet. Stavig drove to the notel, where he net one of the agents in the
| obby. The agent escorted Stavig to the room where Stavig gave the other
agent $2,500, received the kil ogram of cocai ne, and was pronptly arrested.

Stavig pleaded guilty to possession with intent to distribute a
controll ed substance. At sentencing, Stavig testified that he had never
dealt wth Kkilogramsize quantities before. When asked on cross

exam nation if he had told CI that he could "get by with ten" ounces,
Stavig responded: "I was just going up each tine because he kept hanging

on that; [he] wouldn't do anything except



a kilo." Wen asked why he sinply did not tell ClI, "No. | won't do it,"
Stavig answered: "l did do that. Then he drops the price on it.

How much | had to cone up with a week; he dropped that $1,000, from $2, 000
to $1,000, when | tried to back out of the deal."

A Sout h Dakota DEA agent provided the only testinobny regarding the
reason agents selected one kilogram as the anount of cocaine to offer
Stavig in the reverse sting. He testified:

The information | was given fromthe Agents in Florida was that
[A] had indicated that he had supplied kilogramquantities to
M. Stavig in the past.

[t]he quantity was, basically, deternined by the Agents in
Florida before we becane really involved in it. When they
contacted ne, they indicated that [C] had talked to M. Stavig
and had indicated he was interested in taking a kil ogram of
cocaine. So that's what | based ny operational plan around was
obtaining a kilogramof cocaine fromour |aboratory in Chicago
to use in the reverse [sting].

The district court was concerned about the |lack of reliable evidence
regardi ng the reason for choosing a one-kilogramquantity. The court noted
that hearsay testinony is allowed in sentencing hearings, but stated: "W
don't have the informant nor the Agents that were involved down in Florida
here, so [the South Dakota agent] winds up testifying on the basis of what
he understands from what he was told by others and we have to rely on
that."

The district court recognized that the Sentencing Conm ssion added
Application Note 17 of section 2D1.1 of the Sentencing Quidelines to
address cases involving reverse-sting operations. The court noted that
Application Note 17 expressly describes the situation where the price was
set substantially lower than the narket price, thus all ow ng the defendant
to purchase a | arger



gquantity. Stavig's case involved agents fronting drugs with favorable
repayment ternms of $1,000 a week. In the court's opinion, this situation
did not fall within the boundaries of Application Note 17 of the Sentencing
Quidelines. The district court concluded that, although Stavig asked for
ten ounces, he was willing to take a kilogram of cocaine as |ong as he
could get a |long enough period of tinme to pay it off. The court refused
to depart downward, holding Stavig responsible for the entire kil ogram
gquantity, stating: "I think that you were worked over sone with regard to
the armount, but you coul d have stepped away and you didn't. You were ready
for a kilo, if you could just handle the paynents." Stavig received a
si xty-nmonth sentence. He appeals.

The governnent argues that we need not reach the question of
sentenci ng entrapnent because the district court's refusal to depart
downward is not reviewable on appeal. Wile a district court's refusal to
exercise its discretion to depart downward is not revi ewabl e on appeal, we
may review the court's application of the Sentencing GQuidelines. United
States v. dson, 931 F. 2d 1250, 1252 (8th Cir.), cert. denied, 502 U S. 886
(1991). W review application of the Sentencing GCuidelines de novo.
United States v. @ullickson, 981 F.2d 344, 346 (8th Cir. 1992). The
district court's finding of the drug quantity to be used in sentencing is

revi ewed under the clearly erroneous standard. United States v. WIIli ans,
994 F.2d 1287, 1293 (8th Cir. 1993). The governnent nust prove the
gquantity by a preponderance of the evidence. United States v. Snmiley, 997
F.2d 475, 481 (8th CGr. 1993). 1In contrast, the defendant has the burden
of showi ng that sentencing entrapnent occurred. United States v. Naranjo,
52 F.3d 245, 250 (9th Cr. 1995); see also United States v. Bender, 33 F. 3d
21, 23 (8th Gr. 1994) (stating that "the governnent has the burden of
proof with respect to the base offense | evel and any enhanci ng factors,




[while] [t]he defendant has the burden to prove nitigating factors"
(citations onmitted)).

"[ S]entencing entrapnent nmay occur where outrageous government
conduct overcones the will of a defendant predisposed to deal only in snal
guantities of drugs, for the purpose of increasing the anbunt of drugs and
the resulting sentence i nposed agai nst that defendant." United States v.
Ai kens, 64 F.3d 372, 376 (8th Cr. 1995), petition for cert. filed, (U S
Dec. 21, 1995) (No. 95-7315); United States v. Barth, 990 F.2d 422, 424
(8th CGr. 1993). Section 2D1.1 of the Sentencing CQuidelines increnentally
i ncreases a defendant's base offense | evel depending on the anount of drugs

i nvol ved. These increnental sentencing ranges create the potential for
sentenci ng abuse by governnent agents. See United States v. Calva, 979
F.2d 119, 123 (8th CGr. 1992). W have repeatedly recognized "that
sentencing entrapnent nmay be legally relied upon to depart under the

sentencing guidelines."® Barth, 990 F.2d at

3\ recogni ze that sone circuits refuse to acknow edge the
concept of sentencing entrapnent or sentencing manipulation.
See, e.qg., United States v. MIller, 71 F.3d 813, 818 (11th Grr.
1996) (citing United States v. WIllians, 954 F.2d 668, 673 (11lth
Cr. 1992)); United States v. Walls, 70 F.3d 1323, 1329 (D.C. GCir.
1995), petition for cert. filed, (U S Mr. 6, 1996) (No. 95-8206);
United States v. Garcia, No. 93-2512, 1996 WL 126003, at *3 (7th
CGr. Mar. 22, 1996) (holding "that there is no defense of
sentencing mani pulation in this circuit"). Beginning with United
States v. Lenfesty, 923 F.2d 1293, 1300 (8th GCr.), cert. denied,
499 U.S. 968 (1991), when we stated that "[w]e are not prepared to
say there is no such animal as "sentencing entrapnent,'" our
circuit has often acknow edged the doctrine's existence. See
e.q., A kens, 64 F.3d at 376; United States v. Hulett, 22 F.3d 779,
782 (8th Cr.), cert. denied, 115 S. C. 217 (1994); Barth, 990
F.2d at 424-25; Calva, 979 F.2d at 123. OQher circuits have al so
recogni zed the defense in one formor another. See, e.qg., Naranjo,
52 F. 3d at 249-51; United States v. Staufer, 38 F.3d 1103, 1106-08
(9th Cir. 1994); United States v. Connell, 960 F.2d 191, 196 (1st
Cir. 1992). The Fourth GCircuit has declined to rule on the
doctrine's viability because the facts of the particular case could
not support the defense even if it legally existed. United States
v. Jones, 18 F.3d 1145, 1151-55 (4th Cr. 1994).
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424-25. However, we have yet to find that sentencing entrapnent existed
under the facts of a particul ar case.

The Sentencing Conmi ssion has also recognized the potential for
governnment agents to use their know edge of the Sentencing Quidelines to
mani pulate the quantity of drugs sold in a reverse sting in order to
i ncrease a defendant's sentence. See Staufer, 38 F.3d at 1107; see al so
Hul ett, 22 F.3d at 782. Application Note 17 of section 2D1.1 allows the
district court to depart downward when governnent agents set a bel ow nmar ket

price, allowing the defendant to purchase a significantly |arger quantity
of drugs.* Application Note 12 of section 2D1.1 provides that when a
defendant is not capable of producing the negotiated quantity of drugs, the
court nust exclude fromits sentencing calculation the amount which the
defendant is unable to produce.® Application Note 12 al so applies

4USSG § 2D1.1, commrent. (n.17) (Nov. 1994) states:

If, in a reverse sting (an operation in which a
government agent sells or negotiates to sell a controlled
substance to a defendant), the court finds that the
government agent set a price for the controll ed substance
t hat was substantially below the market value of the
control |l ed substance, thereby | eading to the defendant's
purchase of a significantly greater quantity of the
controll ed substance than his avail able resources woul d
have all owed himto purchase except for the artificially
low price set by the governnent agent, a downward
departure nmay be warrant ed.

The final paragraph of USSG § 2Dl1.1, comment. (n.12) (Nov.
1994) states:

In an of fense involving negotiation to traffic in a
control |l ed substance, the weight under negotiation in an
unconpl eted distribution shall be used to calculate the
appl i cabl e anount. However, where the court finds that
the defendant did not intend to produce and was not
reasonably capabl e of producing the negotiated anount,
the court shall exclude from the guideline calculation
the anount that it finds the defendant did not intend to
produce and was not reasonably capabl e of producing.
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to cases involving reverse-sting operations. See United States v. N chols,
986 F.2d 1199, 1204 (8th Cir. 1993). Wen undercover governnent agents
sell drugs to a defendant, "we construe the |anguage of the guideline

application note as referring to purchase or acquisition by [the defendant]
for subsequent distribution . . . ." Id.

Thus, the guidelines require the district court to deternmine if the
gover nnent has engaged in sentencing entrapnent.® Naranjo, 52 F.3d at 250.
"Under Note 12, the district court “shall exclude' fromthe [sentencing]
cal cul ation the anpbunt of drugs which flow from sentencing entrapnent.
Further, under Note 17, a downward departure is warranted when sentencing
entrapnment occurs." 1d. (footnote onitted). Wen sentencing entrapnent
occurs, "the sentencing court may deal with the situation by excluding the
tainted transaction or departing fromthe sentencing guidelines." Barth,
990 F.2d at 425.

The district court found that Application Note 17 did not apply here
because Stavig did not receive a larger quantity of cocaine due to a | ower
price. In the court's opinion, Stavig was willing to accept the entire
kil ogram as long as he could negotiate satisfactory repaynent terns. This
situation did not fall within the boundaries of Application Note 17. The
district court did not err in so holding.

Stavig had received cocaine from Cl before under simlar financial
arrangenents. He testified that his six previous transactions resulted in
paynments of about $23,000 for

°The significance of Application Notes 12 and 17 is that they
show "that the Sentencing Comm ssion is aware of the unfairness and
arbitrariness of allowing drug enforcenent agents to put
unwarranted pressure on a defendant in order to increase his or her
sentence without regard for his predisposition [or] his capacity to
commt the crinme on his owmn . . . ." Naranj o, 52 F.3d at 250
(quoting Staufer, 38 F.3d at 1107).
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approxi mately twenty to twenty-five ounces of cocaine, or nore than half
a kilogram Regardl ess of how or why the one-kil ogram quantity was chosen
by the governnent in this case, it fell within the sane base offense | evel
(one-half to two kilograns) as Stavig's forner dealings with Cl and his
associ ates. See USSG § 2D1.1(c)(7). This transaction fails to show that
t he governnent provided Stavig with a financial arrangenent so attractive
that he was able to purchase a significantly larger quantity than he would
have ot herw se purchased.

On these facts, we hold that the governnent did not engage in
sentencing entrapnent. Thus, the district court did not err in refusing
to depart downward under the guidelines and sentencing Stavig to a sixty-
nmont h nandatory m ni num sentence under 21 U. S.C. 841(a)(1).

Stavig "has the burden of proof to denonstrate that he had neither
the intent nor the resources for conpleting [the one]- kil ogram cocaine
transaction." Naranjo, 52 F.3d at 250. He failed to satisfy this burden,
and sentencing entrapnent did not exist in this case. However, we continue
to be deeply concerned about the proclivity of reverse-sting operations,
such as this one, to raise questions of sentencing entrapnent.

Sentencing entrapnent clains arise in this context |argely because
"sentencing discretion is delegated all the way down to the individual drug
agent operating in the field." Staufer, 38 F.3d at 1107 (quoting district
court). Further, the potential exists for the sentence to be deterni ned
by a confidential informant, when he notifies governnent agents of the
amount a defendant is likely to accept. This is what the record before us
denonstrates. Considering that nost confidential informants are seeking
a reduction in their own sentence through substantial governnent
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assi stance, great incentive exists for an informant to arrange | arge scal e
transactions and to encourage defendants to accept large quantiti es.

Covernnent agents nust seek approval before conducting any reverse-
sting operation. Here, the South Dakota DEA agent testified that approval
would only be given in cases involving a significant violator. A
significant violator is a person dealing in a substantial anmnount of drugs
for the area. Thus, the agent's quantity decision deternines not only the
defendant's sentence, but also if the reverse sting will occur at all

The governnent's only evidence regardi ng why one kil ogram was chosen
cane fromthe South Dakota DEA agent who stated that Florida agents told
himthat C told themthat Stavig had indicated an interest in a one-
kil ogram quantity. There was no testinony regarding how the agents
determined that Stavig was a significant violator, or if the one-kil ogram
guantity was necessary to receive approval for the reverse sting. In fact,
the district court was quite concerned with the hearsay nature of the
evi dence presented by the governnent.

The Sentencing Quidelines state:

In determining the relevant facts, sentencing judges are
not restricted to information that would be adnissible at
trial. Any information nay be considered, so long as it has
sufficient indicia of reliability to support its probable
accuracy. Reliable hearsay evidence may be considered. Qut-of-
court declarations by an wunidentified informant nay be
consi dered where there is good cause for the nondi scl osure of
his identity and there is sufficient corroboration by other
nmeans. Unreliable allegations shall not be considered.

USSG § 6A1.3, comment. (citations and internal quotations omitted). "The

determination of whether hearsay is sufficiently reliable to warrant
credence for sentencing purposes necessarily depends upon
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the particular circunstances of each case." United States v. Wse, 976
F.2d 393, 403 (8th Cr. 1992) (en banc), cert. denied, 507 U S 989 (1993).
We review the district court's determination for abuse of discretion.
United States v. Cassidy, 6 F.3d 554, 557 (8th Gr. 1993).

Wiile we are also troubled by the reliability of the hearsay evi dence
offered in this case, we cannot conclude that the district court abused its
discretion in allowing it. This is especially true here, because Stavig
failed to neet his burden of show ng sentencing entrapnent had occurred.
The governnent was required to prove the one-kilogram quantity by a
preponderance of the evidence, but it was uncontested that Stavig accepted
the kilogramfromthe officer at the hotel. Stavig failed to nake a prima
faci e showi ng of sentencing entrapnent, and the governnment was not required
to produce evidence rebutting his claim

The district court conducted a lengthy sentencing hearing. After
detailed testinony regarding the transactions, it conscientiously nade
wel | -supported findings of fact. These findings were not clearly erroneous
and they pinpointed the determnative issues. Thus, the district court did
not err in inposing Stavig's sentence.

W have frequently expressed disconfort wth reverse-sting
operations, and we confess our disconfort with this case. Because of the
great potential for abuse, these cases require the nost careful scrutiny
and a probing exam nation by the district court. Such was given here, and
we affirmthe sentence inposed by the district court.
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